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DEMURRERS TO EVIDENCE AND NEW TRIALS. 



I do not propose to write a technical article on these subjects. I 
will first attempt to show how, by slow and insidious degrees, the use 
of demurrers to evidence has grown to be a well nigh intolerable 
oppression in Virginia. I will premise my remarks by the statement 
that for more than fifty years demurrers to evidence have been abol- 
ished by the Federal Courts, and they have been abolished by more 
than four-fifths of the States of this Union. 

Apparently demurrers to evidence appear to be fair and plausible, 
for the demurrant discards all of his own evidence which is in conflict 
with that of the demurree, and admits all of the evidence of his ad- 
versary and all the presumptions against him that can be drawn 
either from his own or his adversary's evidence. All courts lay 
down the principle if possible in even stronger terms than this It is 
not with the principle that I contend but with its application. Take 
the ordinary case of an action for damages against a corporation, the 
gist of which is negligence. It has become well nigh impossible in 
Virginia for a plaintiff to recover a cent in such cases because of the 
action of the courts in respect to demurrers to evidence. It is un- 
doubtedly true that by means of this character of pleading the courts 
have invaded the province of the juries, and in the great majority of 
instances they give such verdicts as juries would not have given. 
If there is anything well established in the history of jurisprudence it 
is that juries are far more competent than courts to decide questions 
of fact. One of the greatest lawyers who have lived in this age, Mr. 
Justice Miller, in 21 American Law Review, pages 61 and 883, says: 
"I must say that my experience in the conference room of the Su- 
preme Court of the United States, which consists of nine judges, I 
have been surprised to find how readily those judges come to an 
agreement upon questions of law and how often they disagree in re- 
gard to questions of fact which apparently are as' clear as the law. I 
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have noticed this so often and so much that I am willing to give the 
benefit of my observation on this subject to the public, that judges 
are not pre-eminently fitted over other men of good judgment in 
business affairs to decide upon mere questions of disputed fact." 

And it was well said in the New York Court of Appeals, in the 
leading case of Ernst v. Hudson Rive?- R. R. , 35 N. Y. 9 : ' 'Our law is 
framed upon the theory that on such questions the citizen can rely 
with more security on the concurrent judgment of twelve persons 
than on the majority vote of a divided bench." The Supreme Courts 
of Illinois, New Hampshire, and California have given earnest and 
emphatic approval of this doctrine. 

Take the question of damages for an injury occasioned by the negli- 
gence of a railroad company. It cannot be denied that the question 
of negligence is a fact of which a jury are the proper arbiters. It is 
in the nature of things impossible for a case of negligence to arise 
which does not involve a question of fact. All of the text-books, 
without a single exception, lay down the principle that q 'estions of 
negligence should properly be submitted to a jury. And yet this 
plain and well-settled principle is ruthlessly violated in Virginia by 
the rulings of our courts in reference to demurrers to evidence. This 
is a bold statement, but it is undeniably true, and I will proceed to 
prove it. First, we must admit the principle that questions of negli- 
gence should always be tried by a jury. A brings an action against 
a railroad company for damages, the gist of which is negligence by 
the defendant corporation. A jury is impaneled; the evidence all 
introduced; it is conflicting, and the defendant offers a demurrer to 
the evidence. The plaintiff declines to join in the demurrer. It has 
been most erroneously decided by our courts that he will be compelled 
to join in the demurrer. At one time the courts hesitated to compel 
the plaintiff to join, but for ten years it has been the invariable prac- 
tice to compel him. I am perfectly aware that there is a case decided 
more than ten years since (Eubank's Executor v. Smith, 7 Virginia 
Law Journal, p. 245) in which our court stated that it was im- 
proper to compel, the plaintiff to join where the evidence was conflict- 
ing; but I take it, as the law now stands, this case has been entirely 
overruled. The plaintiff after he has been compelled to join in the de- 
murrer, but before the question of the quantum of damages is submitted 
to the jury, submits certain instructions relative to the law of negligence, 
taking the ground that as the gist of the action is negligence the jury 
should be instructed as to the law. The court refuses to give the in- 
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structions and compels the plaintiff to join in the demurrer, though 
the evidence is conflicting, and the present Court of Appeals, in the 
case of Chesapeake & Ohio R. R. Co. v. Johnson's Administrator, re- 
ported in 92 Va. , sustains the action of the court below in refusing to 
give the instructions relative to negligence and approves its action in 
forcing the plaintiff to join in the demurrer. The decision of the 
court was unanimous, and the law appears to be settled, here at least, 
that questions of negligence are not within the province of the juries, 
but belong exclusively to the court, and it seems that the same case 
settles the principle that in all cases the plaintiff will be forced to 
join in the demurrer. Let us analyze the subject a little more closely. 
Sherman and Redfield, who are standard authority, certainly, every- 
where outside of Virginia, state that the question of negligence is a 
mixed question of law and fact. "It includes two questions: (1) 
Whether a particular act has been performed or omitted, and (2) 
whether the performance or omission of this act was a breach of legal 
duty. The first of these is a pure question of fact; the second a 
question of law." In B. & 0. R. R. Co. v. McKenzie, 81 Va. 82, this 
definition is quoted with approbation by the president of the court. 
Again, in the short but important and well-considered case of Roberts 
v. A., F. & R. R. Co., 83 Va. 314, the court says: "Where the 
facts are disputed the question of negligence is a mixed question of 
law and fact, and in such case the jury must find the facts and the. 
court must instruct them as to the rule of law they are to apply to the 
facts as they find them." This is a plain and lucid statement of a 
well-established principle. 

These two cases show that there was once a time when the court 
considered it the province of a jury to. decide questions of fact arising 
from negligence. Ever -since the wretchedly-considered case of Trout 
v. V. & T. R. R. Co., 23'Gratt. 636, and following which has been 
a veritable Pandora's box of evils and which has been worth hun- 
dreds of thousands of dollars to Virginia railroads, which clearly and 
plainly decided that, where negligence is the gist of the action, still 
the case can be taken from a jury and the party against his protest 
can be forced to join in a demurrer to evidence, the principle so 
lucidly set forth in Roberts v. A. & F. R. R. Co. has been of but little 
avail. It succeeded in that particular case, but in but very few others 
so far as I have been able' to discover. 

In all cases of demurrers to evidence the question of negligence is 
passed upon by the court and the litigant is deprived of his right of 



876 VIRGINIA LAW REGISTER. [April, 

trial by jury. Corporations by the use of this kind of pleading have 
found a tribunal for the decision of questions of fact which was not 
contemplated by the constitution. It is undoubtedly true that a de- 
fendant in an action for damages in Virginia has no statutory right to 
a demurrer to evidence. It is wholly judge-made law, and in Vir- 
ginia it has been very badly made and has often resulted in gross and 
grievous injustice. I think this action of the courts clearly violates 
section 13, article 1, of the Constitution of Virginia, which declares 
"that in controversies respecting property and in suits between man 
and man the trial by jury is preferable to any other and ought to be 
held sacred." 

Take for example the case of the C. & 0. R. R. Co. v. Johnson's 
Administrator, heretofore mentioned. In that case the plaintiff brought 
an action on the case for $10,000 damages, and the gist of the action 
was the negligence of the defendant corporation. A large amount of 
evidence was taken. The life of the plaintiff's intestate had been de- 
stroyed by a collision at a public crossing. It was proved, indeed it 
was admitted, that if at the time of the collision the engineer and the 
fireman had been, as their duty required them to be, the one on the 
right and the other on the left of the engine, they would have been 
obliged to see the plaintiff's intestate, and, if they had seen him, in 
all human probability his life would have been saved. They were not 
at their post of duty and did not see him. It was proved that the 
plaintiffs intestate started across the track about one hundred yards 
in front of the engine. It was proved by more than six witnesses, 
who were in immediate and close proximity to the track, that they did 
not hear the whistle blown nor the bell rung, and further proved that 
the train was behind time and running at a very high rate of speed 
through a thickly-settled village. It was also proved that it was a 
mixed train, with different kinds and insufficient brakes, and that it 
ran nearly half a mile after the collision before it stopped. There 
was great conflict of evidence, and the plaintiff protested against 
being forced to join in the demurrer to evidence and excepted to rul- 
ing of the court requiring it. According to the theory of a demurrer 
to evidence all the statements heretofore made were admitted to be 
true, and yet the demurrer was sustained. Suppose there had been 
no such practice as demurrers to evidence allowed, can any intelligent 
man believe that any fair-minded jury with such evidence before it 
would not have given a judgment for the plaintiff? 

In England, I am informed, that demurrers to evidence have long 
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since fallen into disuse, and when they existed it was the practice to 
require the demurrant to spread upon the record exactly what he ad- 
mitted. This was far better practice than ever obtained here, and to 
a great extent did away with the execrable effect of this pleading. It 
is plain and manifest to every intelligent lawyer that judges have no 
right to pass upon questions of negligence by means of the patent and 
flagrant device of a demurrer to evidence. This form of pleading 
should be abolished. It is a relic of legal barbarism which should 
not be permitted in any enlightened community. 

I now come to another important subject in which the law of Vir- 
ginia is in a very unhappy condition. I allude to new trials. The 
rule of law as laid down by section 3484 of the Code of 1887 was in- 
tolerable, and it has been amended and improved by an Act of As- 
sembly passed March 3, 1892, but the amendment needs amending. 

Why should there be two trials ? What is the reason for it ? Does 
it not put the litigant not only to great delay but to enormous and un- 
necessary expense ? Why not permit the party obtaining the verdict 
to appeal from the order granting the new trial ? Why not let him 
go with the single verdict at once to the Court of Appeals with all the 
evidence and not the facts certified ? It would seem that this is plainly 
right, and the law should be altered to that effect. As the law now 
stands, if there are two trials and an appeal, only the first trial can 
be considered, and if the order of court granting the new trial is set 
aside, then the verdict on the first trial stands. This being the case, 
why should we have the delay and expense of a second trial ? There 
is no good reason for it. 

And in all cases all of the evidence and not the facts should be 
certified. Every lawyer in active practice knows that it is well nigh 
an impossibility to get the facts certified by the court, and, now that 
stenography has become so perfect a science, there is no good reason 
why it should be done. All the trouble that we have had for many 
years has come originally from the case of Bennett v. Hardaway, 6 
Munf. 125, which decided that the bill of exceptions must contain not 
the testimony but the facts proved. This decision was grossly wrong 
in principle and has been the cause of grievous wrong and injustice. 
It is true, it has been greatly modified, but its baneful effect still lin- 
gers. Each year the standard of the profossion grows higher, and 
cases like Trout v. V. & T. B. B. Co. and Bennett v. Hardaway should 
not be permitted to stand as obstacles in the pathway of enlightened 
jurisprudence. They are legal barnacles and should be removed. 
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Demurrers to evidence should be abolished, and the law relative to 
new trials should be amended in the manner I have suggested. The 
intelligent thought of the profession demands that these changes 
should be made. Is it not true that in Virginia many of our legal 
brethren are like the Chinese, too much addicted to Chinese ancestor 
worship ? This is not written in any unkind spirit, but certain recent 
decisions seem to intensify the idea. The law is a great and growing 
profession, and should be so shaped as to meet the demands of an en- 
lightened civilization. The tremendous advancements of chemical 
and mechanical science have outgrown the progress of the law, cer- 
tainly in Virginia, and the attempt to settle new questions, and in 
deed to some extent new principles, by antiquated decisions that have 
upon them the mould of the dry rot, is as futile as would be the effort 
to dress a full-grown man in the clothes of an infant. In more than 
one branch of our profession reforms are imperatively needed, and the 
progressive spirit of the age will surely cause them to be obtained. 

Camm Patteson. 
Sunnyside Place, Buckingham County, Va. 



CONSTRUCTION OF THE VIRGINIA AGENCY ACT. 



This statute, found in Code of Virginia, 1887, sec. 2877, Code 1849, 
sec. 13, chap. 145, has been considered by our Supreme Court of Ap- 
peals in the reported cases of The Farmers Bank of Virginia v. Kent, 
Paine & Kent, 16 Gratt. 257; and National Bank v. Cringan, 91 
Va. 347. In the latter case the very able opinion of Judge Lamb, 
of the Chancery Court of the city of Richmond, is adopted by the 
Court of Appeals as its own. This statute was also considered collate- 
rally in the reported case of Penn v. Whitehead et ah, 17 Gratt. 503, 
524. The reading of these cases, and especially the opinion of Judge 
Lamb just mentioned, is instructive and helpful in the construction of 
the statute, but they do not decide such a case as the following: 

A, a merchant of Richmond, Va., employs B to conduct a mercan- 
tile business at Charlottesville, Va. The compensation to B is to be 
one-half the profits. It is understood that it is to be A's business, and 
is to be conducted by B as his agent. Notice to the latter effect is 
published for two weeks in a newspaper published in Charlottesville. 



